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No. 6376

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Indemnity Company (a corporation),

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLANT.

NATURE OF THIS APPEAL.

The appellant, Pacific Indemnity Company, gave

its bond on the appeal of a defendant in a criminal

case. The judgment in said criminal case, which im-

posed both imprisonment and fines, was affirmed, and

the defendant is serving his sentence, but the fijies

have not been paid. Upon an order to show cause,

summary judgment on said bond was entered against

Pacific Indenmity Company for the unpaid fines. This

appeal is from said summary judgment.

STATEMENT OF THE CASE.

In the case of United States of America v. J. W.
Randolph, and others, judgment on a verdict of guilty



was entered against said J. W. Randolph on the 20th

day of June, 1928. (Trans, p. 32.) Under this judg-

ment, it was ordered that Randolph be imprisoned

in a United States Penitentiary for the period of four

years, and that he pay a fine in the sum of five hun-

dred dollars ($500) on the second count of the in-

dictment and that he pay a fine in the sum of five

hundred dollars ($500) on the third count of the

indictment; * * * it was further ordered that in de-

fault of the payment of said fine that said defendant

be further imprisoned until said fine be paid or until

he be otherwise discharged in due course of law.

(Trans, pp. 33-34.)

On the 29th day of June, 1928, Randolph filed his

notice of appeal from said judgment (Trans, p. 36)

and on said day the Court below gave and made an

order allowing the appeal. (Trans, p. 37.) This order

of the Court below provided, among other things, that

the amomit of the cost bond on said appeal be fixed in

the sum of two hundred fifty dollars ($250) (Trans,

p. 38), and that "upon the giving by said defendant

J. W. Randolph of a good and sufficient bond or un-

dertaking in the sum of $10,000.00 and conditioned as

required by law and the rules of this Court, all further

proceedings in this Court be suspended and stayed

as against said defendant J. W. Randolph until the

final determination of said appeal." (Trans, p. 39.)

On the 6th day of August, 1928, said J. W. Ran-

dolph, as principal, and Pacific Indemnity Company,

as surety, filed a bond in the aforesaid siun of

$10,000.00. This bond recites:



"Whereas, * * * a judgment was rendered, made
and eiitei'ed, a,u;ainst said J. W. Randolph, on the

20th day of June, 1928, * * * sentencing said

J. W. Randolph to be imprisoned for a term of

four years in the United States Penitentiary and

pay a fine in the sum of five hundred (SoOO.OOJ

dollars, and the said defendant J. W. Randolph
having obtained an order allowing an appeal
* * * ; and whereas the said defendant J. W.
Randolph desires said order allowing an appeal

to operate as a supersedeas and stay of execution

and to be admitted to bail and to be permitted

to be and remain at large on bail pending said

proceedings on appeal * * *

;

Now, the condition of the above obligation is

such that if the said J. W. Randolph shall prose-

cute his appeal to effect, and if he fail to make
his plea good, shall answer and X)ay all damages

and costs and shall also personally be and appear

here in this court from day to day during the

present term and from term to term of this court

thereafter, pending said proceedings on appeal,

and shall surrender himself to the United States

Marshal of this district and be present to abide

the judgment of this court or that of the United

States Circuit Court of Appeals in and for the

Ninth Circuit, and serve his sentence and not

de])art the jurisdiction of this court without leave

thereof, then this obligation to be void; other-

wise to remain in full force and virtue.

And it is expressly agreed by the surety hereto

that, in case of any breach of any condition here-

of, this court may, upon notice of not less than

ten days, proceed summarily in this action to

ascertain the amount which such surety is bound

to pay on account of such breach, and render



judgment therefor against it and award execu-'

tion therefor." (Trans, pp. 40-41-42.)

The aforesaid bond, upon which said summary judg-

ment has been entered against this appellant, was ap-

proved on the 3rd day of August, 1928, by Honorable

Wm. H. Hunt, United States Circuit Judge, and on

said day was approved as to form by Joseph L.

Sweeney, Assistant United States Attorney. (Trans.

p. 42.)

'

The aforesaid judgment, imposing both imprison-

ment and fines on Randolph, was affirmed, and the

mandate of the United States Circuit Court of Ap-

peals for the Ninth Circuit, dated August 19, 1929,

was presented to the Court below, ordered spread upon

the minutes of said Court, and filed therein on the

22nd day of August, 1929. (Trans, p. 43.)

On the 25th day of August, 1930, an order to show

cause was duly served upon this appellant. Pacific

Indemnity Company. (Trans, p. 30.) This order to

show cause, after reciting the judgment against Ran-

dolph, his appeal, the filing of said bond, and the

affirmance of said judgment (Trans, p. 31), states:

^'Whereas no part of the amount of said fine

of $1,000.00 has been paid, now, therefore, it is

hereby ordered that you show cause * * * why
smnmary judgment should not be entered against

you on said bond in accordance with Rule 34 of

the Rules of Practice of the United States Dis-

trict Court for the Northern District of Cali-

fornia, adopted June 5, 1928, in effect July 1,

1928, readopted May 12, 1930." (Trans, pp.

31-32.)



Upon the hearing of said order to show cause, the

Court below found that the fine of $1,000.00 against

Randolph has not been paid (Trans, p. 44) and by its

slunmary judgment, ordered, adjudged and decreed

that the United States of America have jugment

against Pacific Indemnity Company for the said sum
of $1,000.00. (Trans, p. 45.)

Upon tlie hearing of said order to show cause, it

was stipulated that the only question involved was

whether summary judgment should be entered against

said Pacific Indemnity Company on said bond for the

amount of the fines imposed against J. W. Randolph,

that no part of said fines has been paid, and that no

other recovery was sought upon said bond for or on

account of bail or damages or costs. (Trans, p. 43.)

By reason of the foregoing stipulation, and in the

light of the expressed terms of the condition of the

bond this appeal is confined to the specific question

whether the appellant is liable under said bond for

the unpaid fines of Randolph.

SPECIFICATION OF ERRORS AND WHEREIN SAID SUM-
MARY JUDGMENT IS ALLEGED TO BE ERRONEOUS.

1. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation, upon said bond because said bond does

not provide for the pa^nnent of any money judgment

against the defendant T. W. Randolph.

2. The Court erred in grantins: said or any judg-

ment herein against Pacific Indemnity Company, a



corporation, upon said bond, because said bond does

not provide for the i)aynient of any fine imposed on

said J. W. Randolph.

3. The Court erred in gTanting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation, upon said bond, because the bond only

provides for bail permitting said J. W. Randolph to

be and remain at large pending his appeal, and for the

payment of all damages and costs incident to Ran-

dolph's appeal, and there are no such damages or costs.

4. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation upon said bond, because any payment

provided to be made under the bond, is apart from

the bail feature thereof, limited merely to the pay-

ment of damages and costs incident to Randolph's

appeal, and there are no puch damages or costs.

5. The Court erred in giving said or an}^ judg-

ment against the Pacific Indemnity Company, a cor-

poration, on said bond, in the sum of $1,000.00, or in

any sum.

6. The Court erred in giving said or any judgment

against the Pacific Indemnity Company, a corpora-

tion, in the sum of $1,000.00 because the bond in

question does not mention any fine in the sum of

$1,000.00, or in any sum, against the defendant J. W.
Randolph save and except, in only the recitation part

thereof, a fine in the smn of $500.00.

7. The Court erred in deciding said order to show

cause against said Pacific Indemnity Company, a

corporation, because the Court cannot change the ex-

pressed condition of the bond.



8. The Court erred in rendering and entering said

or any judgment against said Pacific Indemnity Com-
pany, a corporation, for said or any simi, in violation

of the expressed condition and terms of said bond.

9. The Court erred in refusing to decide said order

to show cause in favor of the Pacific Indemnity Com-
pany, a corporation, and in refusing to enter judg-

ment herein in favor of said Pacific Indemnity

Company, a corporation, because there is no rule of

this district or circuit requiring such a bond to provide

for the payment of any such fine.

10. The Court erred in rendering and entering

said judgment against said Pacific Indemnity Com-
pany, a corporation, for the amount of the, or any,

fine imposed on the defendant J. W, Randolph, be-

cause the said bond was not given for, and does not

cover, the payment of any fine whatsoever that may
have been imposed upon the defendant J. W. Ran-

dolph. (Trans, pp. 27-28-29.)

ARGUMENT.

I.

THE PROCEEDING ON THE ORDER TO SHOW CAUSE WAS
TAKEN IN ACCORDANCE WITH RULE 34 OF THE NORTH-
ERN DISTRICT OF CALIFORNIA.

The order to show cause required that Pacific In-

'demnity Company show cause * * * 'Svhy smn-

mary judgment should not be entered on said bond

in accordance with Rule 34 of the Rules of Practice

of the United States District Court for the Noi'thern
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District of California." Obviously, this reference in

the order to show cause is directed only to the last

part of Rule 3-1, which provides:

''Every such bond or undertaking must con-
tain an express agreement by the sureties thereto
that in case of a breach of any condition thereof,
this court may, upon notice to them of not less

than ten days, proceed summarily in the action,

suit, case, or proceeding in which the same was
given to ascertain the amount which such sureties

are bomid to pay on accomit of such breach, and
render judgment therefor against them and award
execution therefor. '

'

But there is another part of Rule 34 which is of

importance here.

II.

RULE 34 ALSO PROVIDES THAT SUCH BOND BE IN ACCORD
WITH THE STATUTES OF THE STATE.

Rule 34 recites:

"In case such undertaking be given, the same
shall be substantially in such form as may be pre-

scribed or allowed by the statutes of the State,

as the same shall exist at the time the same is

given. '

^

In a criminal case, the applicable State statute is

the following portion of section 1273 of the Penal

Code of California, which provides:

''And after conviction, and upon an appeal:

First. If the appeal is from a judgment hn-

posing a fine only, on the undertaking of bail



that he will pay the same, or such part of it as

the appellate court may direct, if the judgment is

af^rmed or moditied, or the appeal is dismissed.

Second. If judgment of imprisonment has

been given, that he will surrender himself in exe-

cution of the judgment, upon its being affirmed

or modified, or upon the appeal being dismissed,

or that in case the judgment be reversed, and

that the cause be remanded for a new trial, that

he will appear in the court to which said cause

may be remanded, and submit himself to the

orders and })rocess thereof."

It is apparent from reading section 1273 of the

Penal Code of California that there is no require-

ment that a bond provide for the pa>Tnent of a fine

where the judgment imposes imprisoimient as well as

a fine. Any appeal bond securing the payment of a

fine, is, by the express words of the statute, limited

to ''a judgment imposing a fine only."

Therefore, according to said Rule 34, the statutory

basis for the bond in question is said section 1273

of the Penal Code of the State of California with its

limitations. Under the State practice and decisions

to put upon such a bond a broader construction than

the limitations of the statute permit, might result in

voiding the bond.

People V. Barrett, 6 Cal. App. 578;

City of Merced v. ScJiaffer, 40 Cal. App. 163.
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III.

THE AUTHORITY OF THE FEDERAL COURTS TO PRESCRIBE

RULES FOR THE FORM OF SUCH BONDS, IS DERIVED

FROM CERTAIN ACTS OF CONGRESS.

In Peters v. U. S., 20 Fed. (2nd) at 743 (C. C. 8th

Circuit), the question was raised whether the Federal

Court had the authority to adopt a rule requiring: a

supersedeas bond in a criminal case to be conditioned

for the payment of a fine and whether such a rule

would be le.ofislative in character. The Court held:

''The authority of the court to adopt the rule

is derived from the acta of Congress (Rev. St.

§ 1000 (28 U. S. C, A. § 869; Comp. St. § 1660))

relating to supersedeas bonds, and Judicial Code,

§122 (28 U. S. C.A. §219 (Comp. St. §1114)),

authorizing Circuit Courts of Appeals to pre-

scribe 'the form of writs and other process and
procedure.' Rev. St. §1000 (Comp. St. §1660),

applies to civil as well as criminal cases, and
authorizes the Circuit Court of Appeals to pre-

scribe the form of bond in either class of cases.

There is no distinction in the character of the

bond in the two classes of cases. Both are au-

thorized and fixed by the same authority, the

statutes above referred to."

TV.

UNLIKE SOME OTHER DISTRICTS THIS DISTRICT HAS NO
RULE REQUIRING A BOND IN A CRIMINAL CASE TO
PROVIDE FOR THE PAYMENT OF A FINE.

A review of the rules of the United States District

Court for the Northern District of California reveals

the fact that no rule exists requiring a bond in a
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criminal case to provide for the payment of a fine.

In some other districts there is such a rule.

In the United States District Court for tlie South-

ern District of California, for example, Rule 75 reads

as follows:

''Bail after Conviction and Sentence. When
the judgment in a criminal case provides for the

payment of a fine, with or without sentence of

imprisonment, the condition of any bail bond

given pending hearing in the Court of Appeals

shall be, in addition to other and usual terms,

that if the judgment is affirmed, the sureties will

pay the fine immediately ui)on the coming down
of the mandate, if the defendant shall not forth-

with discharge the same."

The foregoing rule is copied from a decision of

Justice Wilbur in the case of

Connley v. U. S., 41 Fed. (2nd) 49 (C. C. A.,

Ninth Circuit).

The mere fact that we have no such rule in this

District is persuasive and made it unnecessary for

the instant bond to contain anything but "the usual

terms." The instant bond, therefore, did not "in

addition to other and usual terms" contain any con-

dition for the payment of any fine.

The writer of this brief has before him a printed

form of bond for a criminal case called "DC Form

No. 43," which formerly used to be furnished in this

District by the clerk of the Court. The writer is

informed that the clerk of the District Court for

some time past has not furnished such printed forms

for use, very likely because said printed form through-
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out contains the words ''writ of error" and a writ

of error is no longer the procedure in a criminal case.

The pertinent printed language of the foregoing form

reads verbatim as follows

:

''Now, the condition of the above obligation

is such that if the said shall prose-

cute his w^rit of error to effect, and if he fail to

make his plea good, shall answer and pay said

fine and all damages and costs and shall also per-

sonally be and appear here in this Court from
day to day during the present term and from
term to term of this Court thereafter, pending

said proceedings in error, and shall surrender

himself, etc."

The Court will note our reason for calling special

attention to the foregoing printed form because the

printed form itself makes a clear distinction between

paying the fine and paying "all damages and costs."

Our bond is conditioned only to "pay all damages

and costs." Our bond, to use the language of Rule

75 of the Southern District of California, contains

only the "usual terms" and does not "in addition"

contam any condition that the surety will pay any

fine.

V.

UNLIKE SOME OTHER CIRCUITS, THIS CIRCUIT HAS NO PULE
REQUIRING A BOND IN A CRIMINAL CASE TO PROVIDE
FOR THE PAYMENT OF A FINE.

It would seem that Rule 13 is the only rule of the

Circuit Court of Appeals for the Ninth Circuit which
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touches this subject matter. The first two sentences

of Rule 13 provide as follows:

'' Supersedeas bonds in the District Court must
be taken with good and sufficient surety that

plaintiff in error or appellant shall prosecute his

writ of ajjpeal to effect, and answer all damages
and costs if he fail to make his plea good. Such
indemnity, where the judgment or decree is the

recovery of money not otherwise secured, must
be for the whole amount of the judgment or

decree, including just damages for delay, and
costs and interest on a])])eal; * * *."

Our bond is ]) Tactically verbatim in accord with the

first sentence of said Rule 13. I>ut it is not in accord

with the second sentence of said rule. The second

sentence of* said rule rofjuires, in addition to the mat-

ters contained in the first sentence of the rule, that

where the judgment or decree is for money, the bond

must be for the payment of the whole amount of the

judgment or deci'ee in addition to just damages for

delay and costs and interest on the ajipeal. Our bond

does not contain this addition.

Our review of the rules of the Circuit Court of

Appeals for the Ninth Circuit does not disclose any

rule such as is found in souie of the other Circuits,

for example, in the Eighth Circuit.

In the case of Peters t'. U. S. (supra), it appears

that in the Eighth Circuit Rule 35 required that the

bond on a writ of error in criminal cases contain the

clause: "defendant shall pay any fine and costs im-

posed by the judgment of the District Court against

it." Accordingly, the sureties on the bond in said
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case bound themselves "to pay any fines and costs

imposed by judgment of the District Court." It also

appears in the Peters case that said Rule 35 of the

Eighth Circuit was changed on Jmie 13, 1924, by

eliminating from the form of the bond required of

defendants on writ of error in criminal cases, the

clause requiring that the defendant shall pay any fine

and costs imposed by the judgment of the District

Court. This change of the rule in the Eighth Circuit

has been clearly noted by Justice Wilbur in the case

of Comiley v. U. S. (supra). Justice Wilbur states

as follow^s:

''Such a rule and such a proviso in a bail bond
have been expressly approved by the Circuit

Court of Appeals of the Eighth Circuit. Williams

V. U. S., 1 Fed. (2nd) 203, upholding Rule 35 of

that Circuit. It appears, however that that court

subsequently, on June 13, 1924, changed this rule

by striking out the phrase 'defendant shall pay
any fine and costs imposed by the judgment of

the District Court against him.' See Peters v.

U. S., C. C. A. 20 Fed. (2nd) 741."

VI.

IT SEEMS THAT THE FORM OF SUPERSEDEAS BONDS IN

CRIMINAL CASES IS NOT A MATTER OF STATUTE BUT
MERELY A MATTER OF COURT RULE.

The case of Willimns v. U. S., 1 Fed. (2nd) 203

(Eighth Circuit), says:

"There are no statutory provisions especially

and solely applicable to supersedeas bond in crim-

inal cases * * *. So much is said here, touching
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the provisions of section 1000 R. S. as to show
that this sec^tion does not forbid the making of

Rule 35 of this Court; but on the contrary it

practically invites the making of such a rule. Of
course, the rule cannot stand if it be in derogation

of, or inconsistent with, the laws of the United
States. But as seen, it is neither forbidden by,

nor in derogation of, any law but is consistent

with all the statutory law governing the subject."

As has l)een seen this very Court, for the Eighth

Circuit, repealed Rule 35 which required that the

supersedeas bond in a criminal case provide for the

payment of any fine. Of course, it is evident that said

Court would not have repealed said rule if there were

any statute requiring or demanding such a rule. There

is no statute requiring or demanding such a rule. The

statute only gives the Court authority to make rules

and such a rule, when made, is not forbidden by, nor

in derogation of, any statute. The statute may invite

the Court to make such a rule but the statute itself

does not make any such rule.

VII.

THEREFORE, OUR BOND IS CONDITIONED AS REQUIRED BY
LAW AND THE RULES OF THIS DISTRICT AND CIRCUIT.

It will be recalled, that the order of the lower Court

allowing the appeal provided a cost bond in the smn

of $250.00. We are not here concerned with such a

bond. The said order of the lower Court further pro-

vided: '^Upon the giving by said defendant J. W.
Randolph of a good and sufficient bond or undertak-
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ing in the sum of $10,000.00 and conditioned as

required hy law and the rules of this Court, all further

proceedings in this Court be suspended, etc."

While the said order of the lower Court is not part

of the appellant's bond and does not bind the appel-

lant in any way, nevertheless the appellant desires

to show that its bond is consistent wdth said order.

First of all, the order stated that the bond be condi-

tioned ''as required by law." We have thus far seen

that there is no Federal law or statute requiring our

bond to be conditioned for the payment of any fine.

Secondly, we have seen that under Rule 34 of this

District the statutory basis for a bond such as ours

may be the above mentioned section of the Penal Code

of California which limits the giving of an appeal

bond for the payment of a fine to a case where the

judgment imposes a fine only. Thirdly, the lower

Court further stated that the bond be conditioned ''as

required by the rules of this Court" and w^e have seen

that, unlike certain other Districts and Circuits, there

is no rule of this District or of this Circuit requiring

the supersedeas bond in a criminal case to provide

for the payment of a fine. Our bond therefore, is in

accord with the order of the lowxr Court, and is con-

ditioned as required by law and the rules of this Dis-

trict and Circuit.
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VIII.

EVEN IF OUR BOND WERE NOT CONDITIONED AS REQUIRED
BY LAW AND THE RULES OF THIS DISTRICT AND CIR-

CUIT, NEVERTHELESS IT WAS APPROVED NOT ONLY BY
THE OFFICE OF THE UNITED STATES DISTRICT ATTOR-

NEY BUT ALSO BY THE COURT.

In view of what has heretofore been said, we do not

see how it can be contended that the condition of our

bond violated any law or any rule of this District or

Circuit. If, perchance, any such sugg'estion be made,

our conclusive answer is that whether our bond vio-

lated any law or any rule of Court it was, neverthe-

less, before it was filed, and on the 3rd day of August,

1928, not only ai)])roved as to its form by Josei^h L.

Sweeney, Assistant United States Attorney, but also

approved by Honorable William II. Hunt, United

States Circuit Judge. There is no proceeding to re-

form this bond, even if such a proceeding could be

taken. The bond, therefore, stands as written, ap-

proved and filed, and must be construed as such.

IX.

IT IS A MOST ELEMENTARY PRINCIPLE OF LAW THAT THE
SURETY CAN STAND ON THE STRICT TERMS OF ITS

BOND AND THESE TERMS CANNOT BE ALTERED OR

CHANGED.

23 Cal. Jur., at page 1023, Section 24, on Surety-

ship, recites

:

''One of the most familiar and best settled rules

of law is that a surety has the right to stand upon

the very terms of his contract. * * * Various

paraphrasings of this cardinal rule are to be

found in the decisions. Thus it is said that the



18

liability of a surety is not to be extended bej^ond

the terms of his contract; that to the extent and
in the manner and mider the circumstances

pointed out in his obligation he is bound and no
further; that he has a right to stand on its very

terms. Again, it is frequently said that sureties

are favorites of the law and have a right to stand

upon the strict letter of their obligation when its

terms are ascertained, and that they have a right

to declare in their bond the terms and conditions

upon which they shall be bound. It is certain that

a surety cannot be held to any liability for which

he has not made hunself responsible in his bond. '

'

(Many cases cited.)

X.

STRTCTISSIMI JURIS IT WOULD SEEM NOT ONLY THAT THE
PAYMENT OF ANY FINE CANNOT BE IMPLIED BY THE
TERMS OF OUR BOND BUT THAT SUCH PAYMENT IS EX-

PRESSLY EXCLUDED BY THE TERMS OF THE BOND.

No recovery is sought upon this bond for or on

account of bail or damages or costs. The only re-

covery sought is for the payment of two fines. Ran-

dolph, in due course, surrendered and is serving his

sentence. As appears from Rule 13 of this Circuit,

the word '' damages" means damages for delay. Under

the stipulation and the facts no such damages are

sought and no such damages are shown. The word

''costs," of course, means the Government's costs on

appeal. Under the stipulation and the facts no such

costs are sought or shown. In fact, there evidently

was a cost bond under the order of the lower Court

in the sum of $250.00 with which we are not here con-

cerned. The condition of our bond is limited to ''pay



19

all damages and costs" and to jjay nothing else. Our
bond is in accord with the first sentence of Rule 13

of this Circuit, and it does not contain the addition

required by Rule 75 of the Southern District of Cali-

fornia. It does not contain, as formerly appeared in

the form furnished by the clerk of this District, the

words '^and pay said fine"; it only contains the other

words found in said form ''pay all damages and
costs."

XI.

IT SEEMS THAT THERE IS NO CRIMINAL CASE HOLDING
SUCH A BOND TO THE PAYMENT OF A FINE.

Our research has not disclosed any decision in a

criminal case holding such a bond as ours to the pay-

ment of a fine where the judgment was for both im-

prisonment and fine. Apparently, the efforts of

opposing counsel have disclosed no such case. The

reason is obvious because until the instant case no

one seemingly has had the temerity to claim that, in

a criminal case, a bond on appeal, conditioned solely

for the payment of damages and costs, includes also

the payment of judgment fines where the judgment is

for both imprisonment and fine.

In the Court below, the industrj^ of opposing comi-

sel was apparent because of the many cases cited by

him. But all of the criminal cases cited by him in

support of his position are cases where the bond in

question expressly provided for the payment of the

fine. For example, some of the cases cited in the

Court below are as follows:
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Hmies V. U. S., 299 Fed. 296 (C. C. A., Sixth

Circuit.)

This case expressly says that the District Judge

''fix the penalty of a supersedeas bond, to be condi-

tioned to appear and surrender and to pay the fine if

the judgment were affinned."

Connley v. U. S., 41 Fed. (2nd) 49 (C. C. A.,

Ninth Circuit.)

In the Connley case, which came from the Southern

District of California, the Circuit Court of Appeals,

notwithstanding the rule in the Southern District of

California requiring the bond to contain an addi-

tional provision for the payment of the fine, admitted

the applicants to bail without requiring that the bond

contain any provision for the payment of the fme.

Justice Wilbur, at the end of his decision says

:

''Therefore, it is ordered that bail for appel-

lant Connley be fixed at $12,000 and appellant

Quirin at $6,000, with the usual conditions for the

appearance of the appellant. Such bail bond shall

not operate as a supersedeas in so far as concerns

the issuance of execution to collect the fines im-

posed imless proper supersedeas bonds are given

for that purpose."

It must be apparent, therefore, from this clear lan-

guage of Justice Wilbur that the appellants were ad-

mitted to their freedom by filing the required bond

"with the usual conditions for the appearance of the

appellants." It also must be clear that the matter of

a bond to cover the payment of a fine was something

different.
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In the Court below, oi)posing counsel quoted cer-

tain civil cases. These cases simply hold that in a

civil case, where there is a judgment for money only

and an appeal is taken from the judgment, a bond

reciting that the aj^pellant shall "prosecute its appeal

to effect and answer all damages and costs, if it fails

to make its jjlea good," includes the payment of the

money judgment appealed from. Of course, such must

be the rule in a civil case where the only judgment

is for the payment of money, because this is the only

purpose a stay bond on appeal can serve in such a

case and in such a judgment.

Among the civil cases cited by opposing counsel in

the Court below was the case of Pease v. RatJibiin,

243 U. S. 273; 61 L. ed. 715. It is our understanding

that the Court below gave summary judgment against

the appellant herein because of this decision. As we
are at a loss to know how^ this decision can support

the summary judgment in our case, we will analyze

the decision in Pease v. Ratlibun.

Mr. Justice Brandeis delivered the opinion of the

Court. The Pease case was first of all a civil case to

foreclose a vendor's lien. The District Court entered

a money judgment for the sum of $6,804.90 with in-

terest. An appeal was taken and the supersedeas bond

was in the coimiion form conditioned that the appel-

lant shall "prosecute its appeal to effect and answer

all damages and costs if it fails to make its plea

good." The Appellate Court affirmed the judgment.

The mandate directed that the defendant and the

sureties "pay the costs in this Court for which execu-

tion mav be issued out of the District Court" and
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''commanded that such execution and further pro-

ceedings be had in said cause as according to right

and justice and the laws of the United States ought

to be had." Thereupon the District Court entered

decree on mandate as follows: "that said mandate

be made the judgment of this Court; that a sale be

made to satisfy said judgment and that in the event

said property does not sell for sufficient amount to

satisfy said judgment, interest and costs, the clerk

of this Court issue execution against the defendant

and against the sureties on the apjjeal bond for any

deficiency that may remain." From this action of

the District Court, an appeal was taken which pre-

sented five different propositions. It is the fifth ques-

tion which involved the civil bond, and we ask the

Court's attention to the following language of Jus-

tice Brandeis:

"Fifth. It is further contended that the Dis-

trict Court erred in entering judgment against

the surety for the deficiency, instead of merely

for the costs and any damages to the plaintiff re-

sulting from the delay incident to the unsuccess-

ful appeal. This objection raises a more serious

question/'

We pause here to call the Court's attention to the

fact that Justice Brandeis says that this objection is

a serious one even in a civil case.

Justice Brandeis continues: "The supersedeas

bond was in the common form, conditioned that

the appellant shall 'prosecute its appeal to effect

and answer all damages and costs if it fails to

make good its plea.' It has long been settled that

a bond in that form binds the surety upon affirm-



ance of a judgment oi- decree for the mere pay-

ment of money to pay the amount of the judg-

ment or decree."

We pause a second time to call the Court's atten-

tion to the precise language of Justice Brandeis to

the effect that upon the affirmance of the judgment

on appeal, a bond in that form in a civil case is ui

the common for)ii, and binds the surety where—the

judgment or decree is '^for the mere payment of

m,oyiey." As above contended by this appellant, this

of course must be true because the only reason for

giving a bond on appeal in a civil case where the

judgment is for the payment of money only, is to

insure or secure the payment of the judgment and

to stay execution to collect the money pending the

appeal.

Again Justice Brandeis continues: ''We are,

how^ever, relieved from deciding this question;

because the record discloses that after the issuing

of the execution complained of. Pease paid the

amount due * * * and as the decree has been
satisfied by the principal obligor, the sureties are

in no danger of further jjroceedings against

themselves."

Lastly, we pause again to call the Court's attention

to the fact that the question was not even decided in

the civil case of Pease v. Bathhiiu. Justice Brandeis

states that because of payment made, the sureties on

the bond were no longer interested and the Court was

relieved from deciding the question which was called

bv Justice Brandeis a serious question in a civil case.
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Wherefore, appellant prays that the summary judg-

ment against it be reversed, that the Court below be

directed to enter judgment herein in favor of the ap-

pellant, and that appellant have such further and

additional relief in the premises as may be meet and

just.

Dated, San Francisco,

April 18, 1931.

Respectfully submitted,

A. E. COOLEY,

Louis V. Crowley,

Attorneys for Appellant.


